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national law cannot be found without knowing whether it is
legitimate 5 thus nationality would depend upon legitimacy,
and this again upon nationality. Such a vicious circle, it is true,
may be avoided by legislation on nationality whereby the
child acquires a nationality of its own on the ground of jus
soli or a temporary nationality which may suffice for pro-
visional legal situations. It must be conceded, furthermore,
that the traditional system based on nationality is weakened
to the extent that separate nationality of wife and child has
been recognized. But the idea of applying the child's law in-
stead of that of the parent seems to come simply from the
desire to employ in the forum of the child once more the law
of the forum.27 It is still the dominant opinion that the child's
domicil or nationality is perfectly immaterial,28 the reason
still proclaimed being that the existence and unity of the
family is at stake.29
Indeed, if the state of the child's domicil is said to have a
concurrent interest in its status,30 this interest is negligible
compared with the interest of the family. Moreover, the in-
terests of the child are not, and certainly should not be, more
protected by the court of his domicil than by any other. And
the law of his domicil may as well be unfavorable to the child
as favorable.
3. Time Governing Ascertainment of Applicable Law
The decisive and natural time for determining the applic-
able law is considered to be the moment when the child is
born. In the German and other enactments, it is added that, if
the child is born after the death of the mother's husband, the
personal law of the husband at the time of his death gov-
27 See e.g., LEREBOURS-PIGEONNIERE 415 no. 349 (B).
28 Germany: unanimous opinion, see RAAPE 4475 Bay. ObLG. (March 22,
1924) 23 Bay. ObLGZ. 56.
Switzerland: BG. (June 29, 1928)  54 BGE. I 230.
29DiENA, 2 Princ. 1795 RAAPE 447.
18 Can. Bar Rev. (1940) at 603, sufra n. i.